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STATEMENT OF FACTS

The facts are essentially undisputed:

1. In March, 1981, approximately 180 secretarial and
clerical employees of the three legal departments of the
County (all with bargaining unit $#111, and represented by
Local 660), submitted individual letters to the County advising
that she/he desired to represent herself/himself in her/his
employment relations with the County. The letters were identical
letters other than the insertion of specific information of
the signer's name, his/her classification, work location and
employee number. The letters stated in part that

I desire to represent myself individually
in my employment relations with the
County and particularly in connection
with negotiations for improving my compen-
sation benefits and working conditions

for the 1981-82 fisgcal year,

The letters further stated that the signer would be represented
by Attorney Stephen Silver, who would forward specific

requests for improved compensation benefits and working

conditions for the 1981-82 fiscal year.
2. On April 7, 1981, Edward Barrios, a County Employee
Relations Administrator, wrote Silver a response which stated

in part:
The County recognizes the right of
employees to: (1) choose to join an
employee Oorganization, (2) choose not
to join or participate in the activities
of an employee Oorganization, or (3)
choose to represent themselves individually
on employee relations nmatters, However,
based on consultaticn meetings with the
certified representative of clierical
employees this past Year and the sub
Sequent registration of the Los Angeles
County Legal Clerical Employees’
Association, we have serious doubts that
these letters represent the desire of the
employees to represent themselves
"individually". The stated purpose of
the employees in their ietters, and the
identification of you as their common
agent, can only cause us to conclude



that this activity represents the
organizing efforts of a de facto

competing employee organization. We
believe it would be contrary to State

law and the County's Employee Relations
Ordinance for the County to meet and
confer with you on matters of wages, hours
and terms and conditions of employment for
employees represented by a certified
bargaining agent,

If, however, you wish to meet to consult
on matters of interest to your clients,
please indicate in writing when you wish
to meet and the specific agenda issues
to be discussed.

3. On April %, 1981, Silver wrote the County with
reference to the individual letters (apparently the two letters
crossed). Before listing a series of specific changes
requested in terms and conditions of employment (16 particular
changes plus a general one dealing with other matters which
might be mutually agreed upon) Silver stated:

...Instead of forwarding to you an
individual letter on behalf of each
employee, for the sake of convenience,
this letter is designed to set forth
the requests of each such individual
employee, where applicable. Each
individual proposes that, except as
modified by this request, all existing
wages, hours and other terms and
conditions of employment currently
enjoyed by him/her shall remain in full
force and effect for the entire duration
of any resulting agreement between the
County and the individual....

- 4. Following the receipt by Silver of Barrios' letter
and the receipt by the County of Silver's letter, Silver and
Barrios agreed to meet in an attempt to see if the differences
could be reconciled. It was agreed, for the sake cf convenience
and to avoid for the County the expense of providing release
time for each of the 180 individuals, that a representative
group of four attend the meeting without loss of pay. The

four were selected by Silver. One, Penny Roberts, had been

listed as President of the Los Angeles County Legal Clerical



Association in an "Employee Organization Registration" with
ERCOM on November 7, 1980; Mary Nunez was listed as Treasurer;
and-‘Helen Fagan was listed as Special Assistant. (The
Registration Form requests verification that "one of the
primary purposes of your organization is to represent employees
in their employee relations with the County".)

5. At that meeting (as described in a letter by
Silver to ERCOM July 24, 1981, which letter was stipulated
to as accurate) the following occurred:

-+ .Mr. Barrios related that the County
would not meet and confer in good
faith, or otherwise negotiate, with any
of the individuals, either collectively
Or separately. Mr. Barrios expressed
that the County's position was that its
obligation to respond to an individual
request for self-representation included
only the limited obligation of listening
to any suggestions for proposed changes
in wages, hours and other terms and
conditions of employment and perhaps
considering that information. Mr. Barrios
specified that it was the County's
position that the right to self-represen-
tation would not include the right to
compel representatives of the County to
meet and confer in good faith (or negotiate)
regarding such wages, hours and other
terms and conditions of employment. In
particular, Mr. Barrios said that none of
the individuals would be afforded any of
the following rights: (1) the right to
cause the County. to exchange information
freely regarding proposed changes in wages,
hours and other terms and conditions of

« employment; (2) the right to meet on a
regular basis with representatives of the
County regarding those matters; (3) the
right to receive time off with pay to
meet regarding such proposals; (4) the
right to cause the County to enter into a
good faith atteémpt to reach an agreement
regarding changes proposed by the
irndividual, and the right to cause any
resulting agreement to be reduced to
writing; and (5) the right to invoke any
of the impasse procedures prescribed in
the County Emplovee Relations Ordinance.
Mr. Barrios specifically refused to
discuss any of the requested changes
set forth in my letter of April 9, 1981
on the ground. that those natters were
currently the subject of discussion



between the County and the certified
bargaining agent for the unit to which
the employees had been assigned. Based
upon the conduct of Mr. Barrios, as
described above, the meeting concluded....

6. On June 3, 1981, Silver filed UFC 70.25 as
representative for 183 County employees. The charge was based
on alleged violations of the Employee Relations Ordinance of
the County of Los Angeles as well as Sections 3502, 3506 and

3507 of the California. Government Code.

7. ERCOM appointed the undersigned to act as Hearing
Officer, pursuant to the Commission's rules.

8. On September 11, 1981, LACEA, Local 660, SEIU,
AFL-CIO requested, under Rule. 6.06.1 of ERCOM's Rules and
Regulations, to intervene. The request stated in part:

Since April 23, 1970, Local 660 has been
certified as the bargaining agent for the
Bargaining Unit (BU #1l11-Clerical and
Office Service Employees) in which all 180
charging parties are. employed.

Since its certification as the certified
bargaining representative, Local 660 has
regularly met and negotiated with the
County within the meaning of Section 3 (o)
and Section 6 of the Ordinance and has
executed Memoranda of Understanding. The
most recent MOU was executed effective
July 1, 1981 and is effective through
Juhe 30, 1983.

Mr. Silver''s demand that the County
hegotiate with the charging parties, if
sustained, would have a detrimental impact
upon Local 660's standing as certified
bargaining representative. Local 660
believes that Mr. Silver and his clients,
in fact, represent an employee organization
which is not certified to negotiate for
these employees we represent.

9. On Octcber 21, 1981, the undersigned conducted a
hearing on the Motion to Intervene, which was unopposed by
the charging parties and by the County. The Motion was

granted.



II

EMPLOYEE RELATIONS ORDINANCE;
CALIFORNIA GOVERNMENT CODE

A. County Employee Relations Ordinance

The following sections of the Los Angeles County Employee
Relations Ordinance were cited:
s Section 3(a) provides:

"Certified employee organizations" or
"certified employee representative"
means an employeevorganization, or its
duly authorized representative, that

has been certified by the Employee
Relations Commission as representing

the majority of the employees in an
appropriate employee representation unit,

ke Section 3 (o) provides:

"Negotiation™ means performance by duly
authorized management representatives
and duly authorized representatives of

a certified employee organization of their
mutual obligation +o meet at reasonable
times and to confer in good faith with
respect to'wages,‘hours, and other terms
and conditions of employment, and
includes the mutual obligation to
execute a written document incorporating
any agreement reached, This obligation
does not compel either party to agree to
a& pProposal or to make gz concession.
Agreements concerning any matters within

of Supervisors and affected certifieq
employee Organizations, Agreement s

. concerning matters within the exclusive
jurisdiction of management representatives,
Or otherwise delegated to them by the '
?oardf shall become binding when executed

3. Section 4 pProvides:

Employee Rights

Employees of the County shall have the
right to form, join ang Participate in
the activities of enployee Sraanizations
of their own choosing for the pPurpose of
representation on ailj matters of enployee
relations. Employees of the County aleo
shall have the right to refusge to jein




or participate in the activities of
employee organizations and shall have

the right to represent themselves _
individually in their employment relations
with the County. No employee shall be
interfered with, intimidated, restrained,
coerced or discriminated against because
of his exercise of these rights.

4. Section 6(a) provides:

All matters affecting employee relations,
including those that are not subject to
negotiations, are subject to consultation
between management representatives and
the duly authorized representatives of
affected employee organizations. Every
reasonable effort shall be made to have
such consultation prior to effecting
basic changes in any rule or procedure
affecting employee relations.

51a Section 6(b) provides:

The scope of negotiation between
management representatives and the
representatives of certified employee
organizations includes wages, hours, and
other terms and conditions of employment
within the employee representation unit.

6. Section 9 provides:

Certification of Employee Organizations.
Following notice and hearing, the
Commission shall adopt rules and
regulations governing the certification
and decertification of employee organiza-
tions. Only employee organizations that
have been certified as majority represen-
tatives of appropriate employee representa-
tion units shall be entitled to negotiate
on wages, hours, and other terms and
conditions of employment for such units.
This shall not preclude other emplovee
organizations, or individual employees,
from conferring with management represen-

tatives on employee relations matters of
concern to them.

7. Section 12(a) (1) provides:

(a) I? shall be an unfair emplovee
relations practice for the County:

(1) To interfere with, restrain,
Or coerce employees in the exercise

of the rights recognized or granted
in this Ordinance;



8. Section 16(b) provides:

Nothing in this Ordinance shall be
construed to deny any person or employee
the rights granted by Federal and State
laws and the County Charter provisions.

California Government Code

The following sections of the California Government

Code were cited:

§ 3502. Right of public employees to choose and partake in activities
of employee organizations for representation in empioyer-employee
relations: Rights of refusal to join and of self-representation o

Except as otherwise provided by the Legislature, public employees
shall have the right to form, join, and participate in the activities of
employee organizations of their own choosing for the _purpose of
representation on all matters of employer-employee relations. Publ}c
employees also shall have the right to refuse to join or participate in
the activities of employee organizations and shall have the right to
represent themselves individually in their employment relations with
the public agency.

chapter. As used in this chapter, “agency shop™ means an arrangement that requires an empioyee, 23 a
condition of continued employment, cither to join the recognized empioyee orgapization, or to pay the
orgamization a service fee in an amount not to exceed the standard initiation fee, peniodic dues, and

) .umswmmamdummn‘inmmumw
amednﬂtMWin&emﬁemﬁhMm&mo{mdMu&
provided that: (1) s request for such a vote is supported by z petition contaning the sipngtures of at
least 30 percent of the smpioyees 1n the umt; ¢2) such vote is by secret batlot: (3} suck vote mey be
taken at anytime during the term afsuchmanmmdnmilmdmmndmg,bmiunoewmshaﬂmmhe
mmthlnanevotetakmdurmgsudlte!mNmﬁlhmdmgthelbove.thepubimagmq‘md the
fecognized employee organization may unegotiate, and by mutual agreement provide for. an alternstive
procedure or procedures regarding a vote on an agency shop agreement.

\€) Ae agency shop agreement shail not apply to management, confidentsai, or supervisary employees,

(d) Every recognized employee organization which has agreed (0 ah ageacy Shop provision shall keep an
adaquate itemized record of its finzncial transactions and shall make avzilable anoually, to0 :he public
zgency with which the agency shop provision was negotisted, and tc the employees who are members of
the orgenization, withain 60 days after the -end of its fiscal year, a detaiied written fnancia report thereof
in the form of a balance sheet and an operating statemaent, certified 28 to accuracy by its president and
treasurer or cortesponding principal officer. or by a certified public accountant. An empioves organiza-
tion required to file financial reports under the Labor-Management Discicsure aci of 199 covering
eniployess governed by this chapter, or required to fiie finsncial reports urder Section 3546.5. mav sstisfy
theﬁnl.ncairepm'tmgrequilmmtofr.hisseu?onbypmﬁing:hepuﬂicagmcywithawpyofsuch
financial reporzs. -



§ 3505.1. .Meetings of representatives of public agency and employee
organizations: Joint preparation of written memorandum of under-
standing ‘

If agreement is reached by the representatives of the public agency
and a recognized employee organization or recognized employee
organizations, they shall jointly prepare a written memorandum of
such upderstandmg, which shall not be binding, and present it to the
governing body or its statutory representative for determination.

§ 3505.2. Meetings of representatives of public agency and employee
organizations: Agreement for mediation on failure to reach agree--
ment; Division of costs :

If after a reasonable period of time, representatives of the public
agency and the recognized employee organization fail to reach agree-
ment, the public agency and the recognized employee organization or
recognized employee organizations together may agree upom the
appointment of a mediator mutually agreeable to the parties. Costs of
mediation shall be divided one-half to the public agency and one-half
to the recognized employee organization or recognized employee

organizations.

§ 3506. Public agencies and employee organizations not to act to
detriment of employee because of exercise of rights under § 3502

Public agencies and employee organizations shall not interfere with,
intimidate, restrain, coerce or discriminate against public employees
because of their exercise of their rights under Section 3502.

§ 3507. Adoption of regulations after consuitation with representatives

ct:if organization(s): Permissible provisions: Recognition of organiza-
ons

A public agency may adopt reasonable ruies and regulations after

consultation in good faith with representatives of an employee orga-

nization or organizations for the administration of employer-empioyee

relations under this chapter (commencing with Section 3500).

Such rules and regulations may include provisions for (a) verifying
that an organization does in fact represent emplovees cof the public
agency (b) venfying the official status of employee organization
officers and representatives (c) recognition of employee organizations
(d) exclusive recognition of empioyee organizations formaily recog-
nized pursuant to a vote of the employees of the agency or an
appropriate unit thereof, subject to the right of an empioyee to
represent himself as provided in Section 3502 (e} additional proce-
dures for the resolution of disputes involving wages, hours and other
terms and conditions of employment (f) access of employee organiza-
tion officers and representatives to work locations (g) use of official
bulletin boards and other means of communication by employee
organization (h) furnishing nonconiidential information pertaining o
employment relations 0 employee organizations () such other mat-
ters as are necessary tC carry out the purposes of this chapter.

Exclusive recognition of employee organizations formaily recognized
as mazjority representatives pursuant to a vote of the employees may
be revoked by a majority vote of the employees only after a period of
not less than 12 months following the date of such recognition.

No public agency shall unreasonably withhold recognition of em-
ployee organizations.

-
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Nothing in this chapter shall affect the right of a public cmployee to authorize a dues deduction from his
or her saisry or wages pursuant to Section 1157.1, 1157.2, 1157.3, 11574, 1157.5, or 1157.7.

§ 3543. Rights of employees

Public school employees shall have the right to form, join, and participate in the activities of employee
organizations of their own choosing for the purpose of representation on all matters of employer-
employee relations. Public school employees shall also have the right to refuse to join or participate in
the activities of employee organizations and shail have the right to represent themselves individually in

eir employment relations with the public school employer, except that once the cmployees in an
appropriate unit have selected an exclusive representative and it has been recognized pursuant to Section

Any employee may at any time present gricvances to his employer, and have such gricvances adjusted,
without the intervention of the exclusive representative, as long as the adjustment is reached prior to
arbitration pursuant to Sections 3548.5, 3548.6, 3548.7, and 3548.8 and the adjustment is not inconsistent
‘with the terms of a written agreement then in effect; provided that the public school employer shall not
agree to 2 resolution of the grievance until the exclusive representative has received a copy of the
mmmmmluﬁonmhnbmgimmeopmmymﬂhampom

I1I

POSITION OF THE COUNTY OF LOS ANGELES

The County raises three arquments:

1. Neither the Employee Relations Ordinance nor the

California Government Code require the County to negotiate

individually with any employees included in the bargaining

unit represented by a certified employee organization.

The City of Hayward v. United Public Employees, Local 390

(1976) 54 Cal.App. 34 761 decision was “rendered a nullity®
by the esnactment in the 1981-82 legislative Segsion of

§3302.2 of the Government Code, which expressly permit

l?cal public agencies and recognized employee organizations
to enter into agency shor agreements. The Frirciple of
"exclusivity” inherent in such agreements alsc makas +he
reasoning in other cases cecided in'Califarnia Pricr to the

shactment of AE 1€93 "less than persuasive "

20s Angeles County Tire Fighters, Local 1(14 ¢, City of Mc: rovric

- .

(1972) 24 Cal.App. 34 289, Alameda County Ass‘+< pub. Sefenders ::'np

v. County of & lameda (137Z2) 33 Cal.App.3d 825 and

Placentia ¥ire Pighters, Lccal 2147 . City of Placentis

«1875) 57 Cal.App. 2rd 9 do not squarely consider whether an

-10-



individual might claim all of the rights, duties and obligations

extended under Meyers-Milias-Brown to recognize employee

organizations. Such a construction would be unreasonable in

light of the overall bargaining structure contemplated by

MMBA and would be contrary to the clear language of certain

sections in setting forth the duties of public agencies which

are .required to give written notice of proposed legislation

effecting working conditions to recognized employee organizations.

and to meet and confer in good. faith with such organizations.

The written memorandum agreement required by Section 3505.1

and the mediation provisions of Section 3505.2 apply only to

recognized employee organizations, as does Section 3507

authorizing the agency to adopt reasonable rules and regulations,

after consultation with representatives of employee organizations.
The County cites judicial interpretations of the NLRA

for the proposition that the principle of collective bargaining

presupposes that there is more than one eligible person who

desires to bargain and that the Act does not empower the

Board to certify where only one employee is involved. The-

Court's reasconing in City of Monrovia and in Public Defenders

to the effect that Section 3502 and the general purposes of

the MMBA require the substantial duties and obligations of a
public agency to bhe imposed in relation to individual employees
is "dicta which should not be followed."

2. If the County negotiated individually or otherwise

with Charging Parties, it would be guilty of an unfair labor

practice under Section 12 of the Employee Relations Ordinance.

The Ccunty cites Medo Photo Supply Corp. v. National

Labor Relations Board, 321 U.S. 678 and Fire Fighters Union v.

City of vallejo (1974) 12 Cal.3d 608 for the proposition that

after a union has been recognized as a bargaining agent of

=11-



employees, an employer's negotiations with individual employees
Or a committee of such employees is an unfair labor practice.

3. Realistically viewed, the Charging Parties do not Seek

to represent themselves individually in their employment

relations with the County but rather collectively as a de facto

competing employee organization.

The Charging Parties' conduct represents the organizing
effort of the de facto competing employee organization which
does not want to be concerned with decertification procedures
or "contract bar" problems. The record before ERCOM clearly
establishes the "concerted nature" of the Charging Parties'
activities. The County points to the January 21, 1981
mémorandum from the LACLCA's Board to its members indicating
the concerted natureQOf their plans, the.February 25, 1981
letter from Silver to the President of the Association
indicating that individual members of the Association can hire
an attorney to represent him/her, the February 27, 1981
memorandum from the LACLCA Board indicating the concerted
nature of their activities, by the references to their
right to hire Silver as "our agent to represent ‘us in the
forthcoming negotiations", ang Silver's letter to the County
Proposing identical changes in wages, hours and cther conditions
Of _employment for each of the Charging Parties,

It is apparent from the foregoing that Charging Partiesg!
Stated desire to represent himself /herself "individually" in
his/her employment relations with the County is 3 thinly
velled attempt to secure the County'sg recognition of +the Los

Angeles County Legal Clerical Association as a de facto

unit. Such activity wouldg viclate ZRCOM's long~established

>y~ ]

rules regarding decertification and "contract-bhar" procedures

-12=



and would result in chaos in the County's complex collective

bargaining obligations.

v

POSITION OF LOCAL 660

This is not a case of an individual employee representing
him or herself with the County or any particular problem
involving that employee's relations with the County. Section
4 of the Ordinance protects an employée's right to refuse to
join or participate in the activities of the employee organization
and further grants the employee's right to represent himself
or herself individually in employment relations with the
County. Rather this is a case in which a group of employees,
through a recognized employee organization not certified as
the majority organization, is "attempting to negotiate
salaries and conditions of employment" for the employees
within a bargaining unit "in order to bypass the certified
employee organization."

Section 3(a) of the Ordinance defines a "certified
employee organization." Local 660 is that certified employee
organization, not the Legal Clerical Association. Section
3(b) requires that the County meet with the "certified
employee organization® and confer in good faith with respect
to wages, hours and other terms and conditions of employment.
Although under Section 6(a) all employee organizations,
including the Legal Clerical Association, can consult with
the County on matters affecting the employee organization,
it is under Section 6(b) that the County must meet with the
"certified employee organization" to negotiate. And under
Section 9, only employee organizations certified as the

majority representative of appropriate employee representation

-]13-=



unit "are entitled to negotiate." Further, Section 12, in
defining unfair employee practices, provides that it is an
unfair employee practice for the County to refuse to negotiate
with representatives of a certified employee organization on
negotiable matters. |

The statutory mandate, therefore, is clear: the County
must negotiate with Local 660 as the certified employee.
organization on subjects that are negotiable and the County
is prohibited from negotiating with any organization which
has not been certified as the majority representative,
although the non-certified Oorganization does have the right
to consult or confer with management representatives.

It is clear that the pPlan of the Legal Clerical Association
is to bypass the €xXpress provisions of the Employee Relations
Ordinance by having individual employees, through the Association,
hire an outside attorney to represent the organization to
negotiate with the County. That is the intent as expressed
in the memorandum to members of the Association from its
Board on February 27, 1981 and in the letter from Silver to
the County's Chief Administrative Officer, sigred by each of
the individuals, And this is the intent based on the April
9, 1981 letter from Silver to the County stating that Silver,
in behalf of the group of employees, desired tO0 negotiate
Salary changes and retirement benefits as well as vacations,
hours of work, holidays, sick leave and other items covered
by employment and salaries within +he definition of the
Ordinance.

To sustain the unfair charge would result in two emplovee
Organizations r'epresenting the same group of employees
within the same unit bargaining with the County on

salaries and conditions of employment, a result totally



conﬁrary to the Ordinance's terms and intent.

As to Los Angeles County Firefighters, Local 1014 vs.

City of Monrovia, Monroyia did not adopt rules and regulations

that provided for a certified majority employee organization
to represent employees following an election; instead it
simply recognized the Monrovia Municipal Employees Association
as the only .organized group that could speak on behalf of

City employees. Therefore Monrovia could not, under

Meyers-Milias-Brown, simply recognize by City resolution the

Employees Association as the "only" organized group who

could speak on behalf of its employees. As to Covina-Azusa

Firefighters Union vs. City of Azusa, the Court held that if

Azusa had adopted rules and regulations for the exclusive
representation or for a majority certified employee organization
(as did the County of Los Angeles), then Azusa could deal
exclusively with such certified employee organization on
negotiating salaries and working conditions. The

Covina-Azusa Firefighters Union case, therefore, supports

the position of County and the Intervenor that under the
County Ordinance and the rules and requlations adopted by
the County in accordance with MMBA, the County adopted a
lawful policy that allows it to negotiate only with the
certified majority employee organization on salaries ahd

conditions of employment.

In Alameda County Assistant Public Defenders Association

vs. County of Alameda, the only issue before the Court was

whether the County, in certifying an exclusive employee
organization as the bargaining agent under the rules and
regulations adopted by the County, had to establish a separate
unit for public defenders as professional employees. o

such issue is involved in this case.

-15-



City of Hayward vs. United Public Employees dealt with

an agency shop agreement and its lawfulness under Meyers-

Milias-Brown. That is not the issue in this case.

Finally, Placentia Firefighters vs. City of Placentia

presented the Court only with the issue of whether Placentia
was negotiating in good faith, not the issue in the instant
case,

The Charging Parties have failed to establish the
County has violated the Ordinance. To hold otherwise would
defeat the purposes and express language of the Ordinance

and Meyers-Milias-Brown, which is to provide an orderly

scheme involving collective bargaining between employee
organizations and a public agency. To allow more than one
organization to negotiate with the County would create chaos
and havoc in employer-employee relations. The system adopted
by the County under its Ordinance presents an. orderly and
Systematic collective bargaining scheme where one employee
organization, specifically Local 660, was designated as the
certified majority representative after an election and is
the sole organization the County must recognlze and negotiate

with for wages and conditions of employment.

B v

POSITION OF CHARGING PARTIES

The "real issue” is the nature and extent of the right
of each of the individual Charging Parties to represent
himself/herself in his/her employment relaticns.

According to the Charging Parties, the City of Hayward vs.

United Public Emplovees' Local 390 decision emphasized that

under California law there is an "unfettered right to self-

representation." The Alameda County Assistant Public Defenders

-16-



Association vs. County of Alameda decision held that a public

employer must negotiate with a recognized employee organization
and this obligation was no different than its obligation

toward an individual who has asserted his or her self-
representation in connection with negotiating wages, hours

and other terms and conditions of employment. The

Placentia Firefightexrs: Local 2147 vs. City of Placentia

decision held that there is to be only one employee representative

of a unit; but

a member of that unit is not required
to join the representative group and

may bargain directly with the public

agency.

The Los Angeles County Firefighters Local 1014 vs. City of

Monrovia held in part:

It appears from our examination of

the entire Act that the Legislature
intended by it to set forth reasonable,
proper and necessary principles which
public agencies must follow in their
rules and regulations for administering
their employer-employee relations,
including therein specific provisions

for the right of public employees, as
individuals...to negotiate on equal
footing with other employees and employee
organizations, without discrimination..."
(emphasis added.)

Finally, Section 3507(d) of the California Government Code

provides that any grant of exclusive recognition must be
shbject to the right of individual employees to elect to
represent themselves.

In response to the arguments raised by Local 660 and

the County, the Charging Parties contend as follows:

A, The Charging Parties are not seeking to represent

themselves ccllectively through a competing employee organization;

to the contrary, their sole request is for individual representation

The Charging Parties make no secret of the fact that

they formed the Los Angeles County Legal Clerical Association

w7



because 4f a common dissatisfaction with Local 660's representation.
They did explore the possibility of having their new organization
replace Local 660 as bargaining agent. But when they realized
they-cbuld not cause this to occur in time for the 1981-82
negotiations, they abandoned that approach. Instead, as
individuals, each exercised his/her individual right to
self-representation. The fact that each Charging Party
chose the same attorney and submitted the same request for
improved compensation benefits is irrelevant; the fact
remains that each party is acting alone, on an individual
basis. At all times each of the Charging Parties was and is
prepared to meet with the County individually.

Bath the County and Local 660 contend this right to
individual Tepresentation does not include the right to
compel the County to negotiate in good faith and that the
right to individual representation extends only to individual
problems. But +he right to participate in the determination
of one's own wages, hours and other terms and conditions of

employment is the "most vivid example" of a particular

grievances and matters that are the subject of negotiations
is without foundation ang ignores Section 3507 (q).

Further, it contravenes the holding in the éiéﬂiéﬁ
County case which €quates the burden of g public agency to
negotiate with an individual with its obligatiocn to negotiate
with a recognized employee organization. And it is in
direct onposition to the giaggggia and Monrovia cases.

The provisions of Meyers-Milias~Brown, particularly

Section 3502 and 3507 (d) must be contrasted with the language

in Section 3543 which deals with the right of public school

émployees under the Public Educational Employment Relations
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Act. That Section contains language which states in part
that once the employees in an appropriate unit have selected
an exclusive representative and it has been recognized

no employee in that unit may meet and
negotiate with the public school employer.

Under this Section the legislature has provided that the
right of individual public school employees to represent
themselves in their employment relations exists only where
exclusive recognition has not been granted. And even when
exclusive recognition has been granted, an individual employee
still retains his/her right to present grievances on his/her
behalf. It is apparent from the language of Section 3543
that when the Legislature intends to preclude an individual
from negotiating on his/her own behalf after exclusive
recognition has been granted, it is aware what words should
be used to accomplish this. Yet no such language appears in

Meyers-Milias-Brown.

Covina-Azusa Firefighters Union vs. City of Azusa adds

nothing to the issue at hand. The Charging Parties do not
dispute the point asserted by Local 660 in referring to that
case, mainly that had exclusive recognition been granted, an
employee organization representing a minority of‘employees
could not compel Azusa to negotiate with it on behalf of its

members.,

B. The enactment of Section 3502.5 and 3508.5 of the

California Government Code has no bearing on the issue at hand.

These provisions basically permit the existence of
an agency shop if negotiated by a public agency and a recognized
employee organization. But the issue at hand must be decided
based on the state of the law as it existed when the request
for individual representation was made. These amendments

did not become effective until January 1, 1982, more than
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six months after the requests were made; and as a result

they have no bearing on the issue to be decided. Moreover,

the effect of the amendment was exclusively economic. It

afforded to a recognized employee organization the opportunity

to receive payment for services. rendered for representing

employees in the unit for which it was recognized who did

not belong to the organization. The amendment did not

abridge or even relate to the right to individual representation.
The Charging Parties request that the unfair labor

pPractice charges be sustained and thaf each such employee be

afforded the right to full individual representation, including,

particularly, the right to compel the County to negotiate

with him/her in good faith regarding wages, hours and other

terms and conditions of employment.,

VI

DISCUSSION

The facts -- essentially'undisputed -=- and the briefs
of the parties raise two issues:

1. Are the Charging Parties seeking to represent
themselves individually in thejir employment relations with
the County or rather are they Sseeking representation collectively,
3s. a de facto competing employee Oorganization?

2. If the Charging Parties are attempting to represent
themselves individually, did the County commit an unfair
labor practice by its refusal to meet and confer or otherwise
negotiate fegarding wages, hours ang other terms and conditions
2f employment?

An issue is not raised by the Charging Parties that even if
they are, effectively, a competing labor organization, the

County must negotiate with them. Such negotiations would
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be improper under the Ordinance and the County would be subject
to action by Local 660 challenging such negotiations. So

long as Local 660 is the certified bargaining representative
for the Charging Parties, and in the absence of taking the
appropriate procedures to decertify, Local 660 is the only
certified bargaining unit with which the County can negotiate
for the Charging Parties.

In determining this issue as to whether the Charging
Parties are actually collectively involved in a competing
labor organization, we must look to substance, not to form.
And with this as an approach, there appears no question the
Charging Parties never intended to assert rights to represent
themselves individually. They formed one organization; they
solicited membership based on the one organization; their
correspondence reflected one organization; they hired one
representative to advise and counsel with them; and they
made identical "proposals." As the County appropriately
concludes, the Charging Parties' stated desire to represent

themselves "individually" in their employment relations with

the County

is nothing but a thinly veiled

attempt to secure the County's

recognition of the Los Angeles

County Legal Clerical Associaticn

as a de facto competing employee

organization in the clerical bargaining

unit.
To conclude otherwise would be to ignore the realities
of the record and of the situation. By way of illustrating
this, do the Charging Parties really contemplate that if
they were "successful" in "individual" negotiations with
the County, they would not claim -- and appropriately -- a

success for their Association?

By ERCOM's concluding the Charging Parties are not
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attempting to represent themselves individually, there

should be no inference ERCOM is making any judgment as to

the effectiveness or lack of effectiveness of Local 660 as

the bargaining representative for the employées in question.
That determination is not ERCOM's to make and it is not ERCOM's
concern.

Based on a ruling the Charging Parties are not actually
seeking to represent themselves individually, there is no need
to consider the second question, that is, the requirements
placed on the County in dealing with individual employees
who have determined to exercise their rights under Section 4
of the Ordinance "to represent themselves individually in
their employment relations with the County." But since the
issue raised in this unfair labor practice charge may ultimately
be considered by the courts, it would appear. useful to
explore ERCOM's understanding as to the rights of individual
employees and the duties of the County in terms of individual
representation.

In support of its position that the County must negotiate
with individual employees, the Charging Parties poeint to

Section 3507(d) of Meyers-Milias-Brown and to certain Court

decisions. But Section 3507(4), in stating the "right of an
individual to represent himself", refers to Section 3502 (e).

And 3502 (e) uses language identical with the Ordinance

language, namely, that employees "shall have the right to
represent themselves individually in their employment relationg®

with the public agency (Meyers—Milias-Brown) and with the

County (Employee Relations Ordinance of the County of Los
Angeles).
A careful reading of both the Ordinance and Meyers-

Milias~-Brcwn must lead to the conclusion, notwithstanding
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dicta in appellete decisions to the contrary, that the

public agencies' duties, in terms of meeting with an individual
employee who wants to represent himself, are not as broad

as the duties to negotiate with the certified employee organization

under either the Ordinance or under Meyers-Milias-Brown.

Let's first look at the Ordinance:
i, Section 2 refers to its purpose of "assuring, at
all times, the orderly and uninterrupted operations and
services of Government employment." It is hard to believe
that that purpose could be achieved if each individual |
County employee had the same right to insist on the level of
negotiation by the County which the County is required to
do in terms of "certified employee organizations."
2. Section 3 defines "certified employee organizations."
3. Section 3(o) defines "negotiations" in terms of
meeting at reasonable times "and to confer in good faith
with respect to wages, hours and other terms and conditions
of employment, and includes the mutual obligation to execute
a written document incorporating any agreement reached."
But "negotiations", under Section 3(o0), is between a duly authorized
management representative and "duly authorized representatives
of a certified employee organization."
- 4. Section 4 does not use the term "negotiations" in
connection with an employee's right to represent himself.
The rights, then, and the duties, are quite different than
when "negotiations” are required, since "negotiations" is a term
which has a clear meaning in labor-management relaticns.
Bie Even the duty to consult, under Section 6, on
those matters which are not subject to "negotiations",
relate only to consultation between management representatives
"and the duly authorized representatives of affected employee

organizations."
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6. ~Section 6(b), in defining the scope of "negotiations™ = @ -

as including wages, hours and other terms and conditions
of employment, again talks about "negotiations" between
management representatives "and the representatives of
certified employee organizations."

7. Section 13 deals with resolution of impasses on
agreement terms. And again, this section clearly deals with
impasses between appropriate management representatives "and
the representatives of a certified employee organization."

In short, there is no appropriate Qay to read the
Ordinance without concluding that whatever an individual's
right to represent him or herself with the County, that
right, in terms of placing responsibilities and duties on
the County, is limited.

The same kinds of references can be found in

Meyers-Milias-Brown. For example, the mediation Provision,

under Section 3501 (e) refers to mediation between representatives
of the public agency "and the recognized employee organization-
or recognized employee organizations." Section 3504.5
refers to the required notice by public agencies to each
"recognized employee organization" of any ordinance, rules,
resolution or regqulation relating to matters within the
SQope of representation. Section 3505, in defining "meet and
confer in good faith" refers to "representatives of such
recognized employee organizations as defined in sub-divisicn
(d} of 3501, which sub-~division defines such organizations
as

an employee organization which has

been formally acknowledged by the

public agency as an enployee crganiza-

tion that represents emp.Loyees of the

public agency.

In concluding that the County's obiigation, in terms

of the Charging Partieg —- even if it is assumed that they are
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seeking to represent themselves individually -- is limited

and that the County did not commit an unfair labor practice

by the position it took in response to the request for
negotiations, ERCOM recognizes there is some dicta in appellete
decisions which equate the right to represent oneself with

the right to negotiate on equal footing with other employees'
employee organizations without discrimination. But that

dicta which appears in the City of Monrovia decision, is not

supported by Meyers-Milias-Brown. And in terms of that

decision, certain facts must be considered:

1. Monrovia had adopted no rules and regulations
providing for certification of a majority and the Court was
concerned with the City's recognizing, by resolution, only
one association which could speak for employees;

2. The Firefighters represented a significant number
of the employees;

3. There is a finding that notwithstanding any claims
by the City, it did not maintain an open-door policy to all
employees and employee organizations to present grievances
and make recommendations regarding wages; salaries, hours
and working conditions.

In terms of the Placentia case, again notwithstanding
any dicta, the Court noted that

the sole question presented is whether

the MMBA permits the creation of an

agency shop in an agency of a local

government. (emphasis supplied)
Therefore, the question of the impact of the recent amendment
of Section 3502.5 in terms of the issues raised in this
unfair practice is not relevant, nor is any implication from
the decision that there is a broad right of individual

employees to negotiate for themselves.

In the Alameda case, in considering the Court's language
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one must remember what the Court itself determined as the

issue:
The gquestion to be decided then
becomes whether requiring all
professional employees, regardless of
type, to be in one organization for
the administration of employer—emplgyee
relations is reasonable and appropriate.
(emphasis supplied)
That "issue" does not present a basis for any broad statements
in terms of an individual employee's right to require
negotiagtions by a public agency.

As to the Placentia decision, it is important to note the
issue raised in that decision was the Union's contention that
the "City did not meet and. confer in good faith." As to the
statement made by the Court that it is "apparent" that an
individual employee "may bargain directly with a public agency",
this is by no means so "apparent." 1In fact the paragraph
following this conclusion of the Court makes it clearer that
the conclusion is not apparent, when the Court notes that in
the event of a failure to reach agreement after good-faith
efforts over a reéasonable time to do s0, the parties may agree
to place the disputed matter in the hands of a mediator. Ag
noted above, the mediation section (Section 3505, 2) refers to
mediation between répresentatives of public agency and "the
regognized employee o°rganization." There is no reference to
mediation between tepresentatives of the public agency and
individual employee for an obvious reason; chaos rather than
order would be created if a public agency was forced to mediate
wages, hours and working conditions with individual emplovees,

In summary, then, even assuming a finding that the
Charging Parties were in fact seeking the right to represent

themselves individually, the County did not violate the

Ordinance by refusing to meet and confer,
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VII

RECOMMENDED ORDER

The County of Los Angeles did not commit a violation of
Section 12 of the Employee Relations Ordinance of the County
of Los Angeles by its refusal to meet and confer with the

Charging Parties.

DATED:  April 20, 1982

g R
WILLIAM LEVIN
Hearing Officer

\
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